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PER CURI AM

Inthis Title VIl retaliation case, Meckl enburg County appeal s
the district court’s order denying the County’'s notions for
judgment as a matter of law and for a new trial follow ng an
adverse jury verdict. Patrick M Martin, a County enpl oyee, cross-
appeals the district court’s rulings as to back pay, front pay,

attorneys’ fees, and costs. For the follow ng reasons, we affirm

l.

Meckl enburg County enployed Martin for twenty-seven years--
from1974 until his discharge in 2001. Since 1985, he served as the
Director of the Departnment of Social Services’ Youth and Famly
Servi ces Division.

In 1997, an enployee in his Division, Ruth Annette Harris,
conpl ained to County officials that she had been sexually harassed
by her supervisor, denn Holland. An internal County investigation
so found, and the County di sciplined but did not di scharge Hol | and.

In May 1997, after Harris filed an EEOC charge of sexua
harassnent agai nst the County on the basis of Holl and s harassnent,
t he Departnent of Justice brought a Title VII |lawsuit against the
County on Harris’s behalf, and Harris intervened in that suit. An
article in the local newspaper about the Harris suit pronpted a
Sept enber 1999 conversation between Martin and John Skidnore, his

i mredi at e supervisor, in which Skidnore told Martin that Harris’'s
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supervisor, Holland, “was up to his old tricks,” that “d enn
[ Hol | and] had been caught screwing in the building” in the past,
and that Holland’s boss at the tine had failed to do anyt hi ng about
Hol | and’ s m sbehavi or.

On February 4, 2000, Martin telephoned Harris’s private
attorney, Thonmas Roberts, to tell him about Martin' s Septenber
conversation with Skidnore. Although Martin never reached Roberts,
he left two phone nessages that indicated he had information
relating to the Harris suit. Roberts notified the DQJ's |ead
attorney about Martin’s calls; the DQJ attorney then related this
information to James O Cobb, the County’s |ead counsel in the
Harris suit.

On February 8, 2000, Cobb and Sandra Bisanar, the Deputy
County Attorney, called Martin into Bisanar’s office to determ ne
what he knew about the Harris suit. Martin told Cobb and Bi sanar
that he had called Roberts and that he intended to tell Roberts
about the substance of his Septenber 1999 conversation wth
Ski dnore. However, Martin lied in one respect--he said that Roberts
had initially called him Martin later testified that he found this
nmeeting intimdating, and that he |lied because he had “pani cked.”
On May 16, 2000, Cobb and Bi sanar agai n confronted Martin regarding
his attenpt to contact Roberts. Martin repeated the sane
information he had told themin the February neeting; he again |ied

about Roberts initiating contact.
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In the days that followed, various County officials net
repeatedly to discuss their concern about Martin. In one neeting on
May 31, 2000, Skidnore’s notes relate that the County planned to
obtain the actual tape-recordings of Martin’s tel ephone nessages,
and that there was a “need to get [Martin] on a conduct issue.”

Shortly after this neeting, Martin began to suffer a series of
di sciplinary actions at work. He received two “witten rem nders”
i n June and August 2000. He al so received a nediocre job rating for
1999, and the County’s lowest job rating for 2000. These set backs
wer e unprecedented: Martin had never before been the subject of any
formal disciplinary action, and his job performance had been rated
exceptional for several years.

On January 3, 2001, Harris settled her suit with the County
for $66,000. As part of the settlenment, Harris gave the County
Roberts’s tape recordings of Martin’s tel ephone nessages. Roberts
later testified that in the nonths leading up to the settl enent,
Cobb had persistently badgered Roberts for the tapes. Roberts
further testified that by October 2000, Cobb had said that Martin
woul d be di scharged for disloyalty.

On January 11, 2001, after reviewing the tape recordings,
Bi sanar and Cobb confronted Martin for the last tinme. The day
afterward, Martin was discharged by R chard Jacobsen, his
supervi sor, assertedly for having lied to Bisanar and Cobb about

whet her he had initiated contact with Roberts.
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Pursuant to County policy, Martin appealed his term nation to
an Enpl oyee Review Panel, alleging that he was the victim of
discrimnatory retaliation. After a hearing in which several
Wi tnesses testified, the panel concluded on February 22, 2001, that
Martin's term nation should be reversed.

Harry Jones, the Meckl enburg County nmanager, reviewed the
panel’s ruling. Prior to making his decision, Jones had read
Martin's grievance statenent, a neno between Cobb and Bisanar,
Martin's statenment to the panel, and the panel’s witten ruling. On
March 9, Jones reversed the panel’s February 22 ruling and instead
upheld Martin’s di scharge, even though County policy treated panel
deci sions on discrimnation matters as “final and binding.”

Martin then brought this action agai nst the County and vari ous
officials. The County noved for summary judgnment on all counts. The
district court granted the notion with respect to Martin's state
| aw conspiracy and wongful discharge clains and his 42 U S.C. 8§
1985 conspiracy clains against the individual defendants, but
deni ed the County summary judgnent as to Martin’s First Amendnent
and Title VII clains against the County itself.

After trial, thejury rejected all of Martin s First Arendnent
clainms, as well as his claimthat the County disciplined himin
retaliation for protected activity. The jury, however, found for

Martin on his Title VII claimthat the County discharged himin



retaliation for protected activity. The jury awarded Martin
$300, 000 i n conpensatory danmages.

Martin then noved for back pay, front pay, attorneys’ fees,
and pre-judgnent interest. Sinultaneously, the County noved for
judgnent as a matter of law or a new trial, and challenged the
$300, 000 conpensatory award as excessive. The district court
granted, but reduced, Martin's request for back pay; denied
Martin's request for front pay; granted Martin's request for
prejudgnent interest; and granted, but reduced, Martin’s request
for attorneys’ fees. The court al so denied the County’s notions for
judgnent as a matter of law and a new trial, but agreed that the
$300, 000 conpensatory award was excessive. lInstead, it offered
Martin a remttitur of $100, 000, which Martin accepted.

The County appeals, and Martin cross-appeals.

.

A
The County first and principally argues that the district
court erred in denying its notion for judgnment as a matter of |aw
on Martin's Title VIl retaliation claim W reviewthe denial of a
motion for judgnment as a nmatter of |aw de novo, viewing the
evidence in the light nost favorable to Martin, the nonnoving

party, Babcock v. Bell South Adver. & Publ’'g Corp., 348 F.3d 73, 76

(4th Gr. 2003), and drawing all reasonable inferences in his
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favor. Dennis v. Colunbia Colleton Med. Ctr., Inc., 290 F.3d 639,

645 (4th G r. 2002). Judgnent as a matter of law is appropriate
only when “a party has been fully heard on an issue and there is no
legally sufficient evidentiary basis for a reasonable jury to find
for that party on that issue.” Fed. R Civ. P. 50(a)(1). Review of
a denial of judgnent as a matter of law “is based on the conplete

trial record.” Chesapeake Paper Prods. Co. v. Stone & Wbster Eng' g

Corp., 51 F.3d 1229, 1236 (4th Cir. 1995).

In support of this argunent, the County initially contends
that Martin did not engage in conduct that Title VII protects.
Title VII's participation clause prohibits enployers from
retaliating agai nst enpl oyees who “participate[] in any manner in
an investigation, proceeding, or hearing under [Title VII].” 42
U.S.C. § 2000e-3(a) (2000).*

The parties do not agree on the exact “participating” conduct
at issue here. There are three possible candidates: (1) Martin's
phone calls to Roberts in February; (2) Martin's statenents to
Bi sanar and Cobb in February and May about his conversation with
Ski dnore and his willingness to testify about the conversation in

the Harris suit; and (3) in the same February and My

IMartin invokes the protection of Title VII's participation
cl ause, not its opposition clause, which protects an enployee’s
opposition to “any practice made an unl awful enpl oynent practice”
by Title VII. 42 U S.C. § 2000e-3(a) (2000). The County’s reliance
on opposition-clause cases, like Laughlin v. Met ropolitan
Washington Airports Auth., 149 F.3d 253 (4th Cr. 1998), is
t herefore m spl aced.
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conversations, Martin's lie that he had not initiated contact with
Roberts.

Clearly, Title VII protects fromretaliation Martin’ s phone
calls to Roberts since they were made for the purpose of providing
information in a pending Title VIl proceeding--the Harris suit.
“Title VIl conbats unl awful enpl oynent practices . . . principally

through reliance on enployee initiative.” Jute v. Hamlton

Sundstrand Corp., 420 F.3d 166, 174-75 (2d G r. 2005). Permtting

retaliation based on an enpl oyee’ s sua sponte offer of information
woul d inpede voluntary participation by the npbst effective
witnesses in Title VII actions, frustrating the statute s purpose
to “ensure . . . that investigators wll have access to the

unchill ed testinony of witnesses.” dover v. S.C_Law Enforcenent

Div., 170 F.3d 411, 414 (4th Cr. 1999).

Simlarly, Title VII protects Martin's truthful statenents to
Bi sanar and Cobb in February and May because Martin nade those
statenents during the County’'s internal investigation in

preparation for its defense inthe Harris suit. See O over v. Total

Systens Servs., Inc., 176 F.3d 1346, 1353 (11th Gr. 1999). It is

of no nonent that the content of Martin's statenents--i.e., his
recounting of his conversation wth Skidnore--arguably neither
descri bed an incident of sexual harassnent nor bore any rel evance
to the Harris suit. In Gover, we held that the phrase “in any

manner” in the participation clause is “a clear signal that the
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provision is meant to sweep broadly” to include even unreasonable

and irrelevant activity. 170 F.3d at 414; see also Deravin v.

Kerik, 335 F.3d 195, 203 (2d Cr. 2003) (“[T]he explicit |anguage
of [the] participation clause is expansive and seem ngly contains
no limtations.”); CdCover, 176 F.3d at 1353 (“The words
‘“participate in any manner’ express Congress’ intent to confer
exceptionally broad protection upon enployees covered by Title
VII.” (internal quotation marks omtted)). Title VII protects
Martin' s truthful statenments, regardl ess of their content, because
they took place during a neeting that was directly related to a
Title VI1 proceeding.?

Martin's lie to Bisanar and Cobb is, however, nore
troubl esone. Although G over can be read to protect all dishonest
conduct, we recognize that Title VII is not neant to “armenpl oyees

with a tactical coercive weapon that may be turned against the

enpl oyer as a neans for the asserted victins to advance their own

2Not wi t hst andi ng the County’s suggestion, Crowey v. Prince
George’s County, 890 F.2d 683 (4th Gr. 1989), and Balazs v.
Li ebenthal, 32 F.3d 151 (4th Cr. 1994), do not support its
contrary argunent. In neither Crow ey nor Bal azs did the underlying
case (the equivalent of the Harris suit here) involve an actua
Title VII investigation, proceeding, or hearing in which the
retaliation-plaintiff could participate. In Ctow ey, 890 F.2d at
687, the underlying matter involved racial discrimnation outside
of the enploynent context and thus not covered by Title VII. In
Bal azs, 32 F.3d at 158-59, the underlying matter involved a charge
of discrimnation that we held did not state a Title VIl claim
Here, by contrast, Martin's truthful statenments to Bi sanar and Cobb
were made in the context of an underlying matter--the Harris suit--
that indisputably stated a Title VII discrimnation charge.
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retaliatory notives and strategies.” Spadola v. N.Y. Gty Transit

Auth., 242 F. Supp.2d 284, 292 (S.D.N. Y. 2003). For this reason, we
woul d be reluctant to conclude that an enpl oyer can never dism ss
an enpl oyee for lying during a Title VIl investigation, proceeding,

or hearing. Cf. Mttson v. Caterpillar, Inc., 359 F.3d 885, 892

(7th Cr. 2004). WMartin's lie, however, nay have resulted from
intimdation by his enployer and be so trivial in context as to be
protected by Title VII. W need not resolve this difficult issue
because even assunming that Title VII does not protect this lie, the
County cannot prevail. Martin presented at trial evidence
sufficient to denonstrate that his protected conduct (nanely, his
calls to Roberts and his truthful statenents to Bi sanar and Cobb),
not his lie, caused the County to discharge him-even if we assune
that Jones, not other County officials, was the ultimte
deci si onmaker here.?

We note that both parties phrase their argunents on this point
as a question of whether Martin presented a prina facie case under

the pretext test of McDonnell Douglas Corp. v. Green, 411 U S. 792

3An enployer will not be liable under Title VII for the
decisions of just any enployee with supervisory or manageri al
powers. Rather, Title VII only inposes liability if the retaliatory
ani nus of an actual decisionmaker--i.e., “the person whoinreality
makes the decision”--notivated the contested enploynent action
H 1l v. Lockheed Martin Logistics Mgnt., Inc., 354 F.3d 277, 290-
291 (4th GCir. 2004) (en banc). Martin clains that several County
enpl oyees--including Skidnore, Jacobsen, and Cobb--“in reality”
made the decision to fire him The County insists that only Jones
was the actual decisionnaker. For purposes of this appeal, we

assunme that the County is correct.
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(1973), or the mxed notive test of Price WAterhouse v. Hopkins,

490 U.S. 228 (1989). In fact, such an “approach i s i napposite when
a trial has proceeded to conpletion” and the appeal is based on a
denial of a notion for judgnent as a nmatter of |law. Dennis v.

Colunbia Colleton Med. Cr., Inc., 290 F.3d 639, 645 (4th Grr.

2002). In this latter situation, the question on appeal is sinply
“whet her t he plaintiff was the wvictim of I ntentional

discrimnation.” Reeves v. Sanderson Plunbing Prods., Inc., 530

U S. 133, 153 (2000).

In this case, a reasonable jury could have concluded fromthe
evidence presented at trial that an inpermssible retaliatory
aninus at least partially notivated Jones to termnate Martin's
enpl oynment. Jones testified that he reviewed a nunber of docunents
prior to deciding to discharge Mrtin. From reading these
docunents, Jones certainly knew about Martin's protected conduct,

and Jones nade his decision to discharge Martin “at the first
opportunity” after | earning about this protected conduct. Price v.
Thonpson, 380 F.3d 209, 213 (4th GCr. 2004). In doing so, Jones
overturned the Enpl oyee Revi ew Panel’s decision, an action that a
jury could find was at odds with the County’s policy of treating
decisions on discrimnation matters as “final and binding.”
Furthernore, a jury could conclude that Jones acted inconsistently

by retaining Holland (the defendant in the Harris suit), who had

lied about attending a mandatory assi stance program while firing
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Martin.* A decisionmaker’s inconsistent action in violation of
wel | -established policy, rendered at the first opportunity after
becom ng aware of protected conduct, provides sufficient evidence
for a reasonable jury to conclude at the very l|east that sone
consideration of this protected conduct played a role in the
cont ested enpl oynent deci sion.

Under the Price Waterhouse framework, the County could still

avoid liability by showi ng that Jones woul d have term nated Martin
even Wi thout the inproper retaliatory notivation. Jones ostensibly
fired Martin because Martin had admtted |ying to Bi sanar and Cobb
about whether he had initiated contact with Roberts. However, the
record reveals evidence from which a reasonable jury could
certainly conclude that Martin' s di shonesty, standing al one, would
not have led to his termnation. Viewing the evidence in the |ight
nmost favorable to Martin, County policy did not require i medi ate
di smssal for lying, and the County’ s exanpl es of other enployees
who had been term nated due to dishonesty were not anal ogous,
primarily because none of themhad had their term nations reversed
by an Enpl oyee Revi ew Panel. A jury could al so have turned againto
the County’s nore lenient treatnment of Holland’ s lies. Finally, a

jury could determne that given Jones’s responses on Ccross-

“We al so note that during the County’s initial investigation
into Harris' s sexual harassnment claim it concluded that Holl and
had |ied about whether he had mstreated Harris. Notw thstanding
this dishonesty, counsel for the County informed us at oral
argunent that Hol |l and continues to be enpl oyed by the County today.
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exam nation, his testinmony that Martin's lie alone led to the
di scharge was sinply not credible. Al of this evidence could |ead
a reasonable jury to find that the County did not have a strong
policy of dismssal for dishonesty, and that Jones fired Martin

only because Martin had al so engaged in protected conduct.?®

B.
In addition to its Title VII claims, the County makes two
evidentiary objections, which it maintains require us to vacate the
judgnment against it. W review a district court’s evidentiary

rulings for abuse of discretion. United States v. Leftenant, 341

F.3d 338, 342 (4th Cr. 2003).

First, the County objects on relevance grounds to the
adm ssion of the Enployee Review Panel’s decision and the
transcript of its proceedings. “[R]elevance typically presents a
| ow barrier to admssibility.” Leftenant, 341 F.3d at 346. Here,
Jones admtted reading and relying on the Panel’s decision before

he decided to termnate Martin. The decision is thus probative as

°The County also argues that Martin cannot show causation
because he has failed to neet his enployer’'s legitimte
expect ati ons and because he has fail ed to show di sparate treatnent.
However, these argunents conflate elenments from different prim
facie cases. “[T] he elenents of a prima faci e case differ dependi ng
on the statute and the nature of the claim” Rowe v. Marley Co.,
233 F.3d 825, 829 (4th CGr. 2000). An enployer’'s legitimte
expect ati ons and di sparate t r eat ment are rel evant for
di scrimnatory discharge, not retaliation. See King v. Runsfeld,
328 F.3d 145, 149-50 (4th Cr. 2003); Taylor v. Va. Union Univ.
193 F. 3d 219, 234 (4th Cr. 1999) (en banc).
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to Jones’s notivation for termnating Martin. Furthernore, the
Panel " s deci si on was necessary for Martin to denonstrate that Jones
had viol ated County policy by overruling the decision. As for the
transcri pt of the Panel’s proceedi ngs, although Jones did not read
the transcript, it confirns the factual basis behind the Panel’s
decision. We thus find no error in the district court’s adm ssion.

Second, the County objects on hearsay grounds to the adm ssion
of Roberts’s testinony about Cobb’s statenent in October 2000 that
the County would termnate Martin. Even if Roberts’ s testinony is
hearsay, we find its adm ssion harnl ess. The descri ption of Cobb’s
statenment occupied only a few mnutes of testinony anong severa
days of wi tnesses, and counsel for the County engaged in an able
cross-exam nati on on Roberts’s recol | ection and characteri zation of
Cobb’s statement. In addition, Martin presented substanti al
addi ti onal evidence concerning Jones’s inproper notivation. The

district court did not abuse its discretion here.

C.

Finally, the County argues that the award of damages to
Martin--%$100,000 after the remttitur--was excessive. The County
“bears a hefty burden in establishing that the evidence is not
sufficient to support the award[]. . . . [I]f there is evidence on

whi ch a reasonable jury may return verdicts in favor of [Martin],
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we nmust affirm” Price v. City of Charlotte, 93 F.3d 1241, 1249-50

(4th Gir. 1996).

We find sufficient evidence to support the damage award. Both
Martin and his wife specifically described the enotional distress
and concrete physical synptons he suffered in response to his
term nation. Furthernore, although Martin did not seek counseling
or request nedication, he did present evidence that he had adj usted

his lifestyle in an attenpt to alleviate his distress. See Bryant

v. Aiken Reg’l Med. Crs. Inc., 333 F.3d 536, 547 (4th G r. 2003).

Martin’s physical and enotional di stress was reasonabl e consi dering
hi s sudden and i gnom ni ous di sm ssal after nearly three decades of
continuous enploynent with the County. See id. (noting that
Bryant’s “enotional distress was a reasonable reaction to this
nmystifying frustration of her professional career”). W find no

error in his reduced danmage award.

[

A
On cross-appeal, Martin first argues that the district court
acted inproperly by reducing his request for back pay and denyi ng
his request for front pay. W review the district court’s rulings
regar di ng back pay and front pay for abuse of discretion. Dennis v.

Colunbia Colleton Med. CGr., Inc., 290 F.3d 639, 651 (4th Grr.

2002). The district court based its rulings primarily on its
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finding that Martin had failed to mtigate his damages, and that
wi th reasonable diligence he could have found conparabl e work of
roughly equal pay within three years after his termnation. The
record reveals that Martin applied to a very Iimted nunber of jobs
and ended up working for only brief periods of tine in the years
following his term nation

Martin maintains that the district court inproperly placed
upon himthe burden of showing mtigation. It is well established
that the enployer bears the burden of proving the enployee' s

failure to mtigate. Martin v. Cavalier Hotel Corp., 48 F.3d 1343,

1358 (4th Gr. 1995). “[T]he duty to mtigate damages requires that
the clai mant be reasonably diligent in seeking and accepting new
enpl oynent substantially equivalent to that from which he was

di scharged.” Brady v. Thurston Mdtor Lines, Inc., 753 F.2d 1269,

1273 (4th Cr. 1985). The question here is whether an enployer
bears the burden of show ng the existence of conparable work if it
nmeets its burden of showi ng | ack of reasonable diligence. Although
we have not yet ruled on this issue, “[o]ther courts of appeals .

uni formy have relieved t he def endant - enpl oyer of the burden to
prove the availability of substantially equivalent jobs in the
rel evant geographic area once it has been shown that the forner

enpl oyee nade no effort to secure suitable enploynment.” Quint v.

A E. Staley Mg. Co., 172 F.3d 1, 16 (1st Cr. 1999) (citing
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cases). W see no reason to nodify this rule wunder the

ci rcunstances of this case.

B
Martin argues next that the district court inproperly reduced
his request for attorneys’ fees and costs. Adistrict court’s award
of attorneys’ fees is “reversed on appeal only if under all the
facts and circunstances [the award] is clearly wong.” Martin v.

Cavalier Hotel Corp., 48 F.3d 1343, 1359 (4th Cr. 1995) (quoting

Johnson v. Hugo's Skateway, 974 F.2d 1408, 1418 (4th Gr. 1992) (en

banc)) .

Martin makes three argunents on this point. Martin primrily
faults the district court for not calculating a “l odestar” anount.
W find no nmerit to this claim A court calculates a | odestar
figure “by multiplying the nunmber of reasonable hours expended

times a reasonable rate.” Brodziak v. Runyon, 145 F.3d 194, 196

(4th Cir. 1998) (quoting Daly v. Hill, 790 F.2d 1071, 1077 (4th
Cr. 1986)). The district court’s post-trial nenorandum opinion
denonstrates that it perfornmed this exact cal cul ation.

Second, Martin contends that the district court erred by not

expressly relying on the twelve-factor test in Johnson v. Ga.

H ghway Express, Inc., 488 F.2d 714 (5th Cr. 1974). However, the

district court’s analysis was consistent with several Johnson

factors; we do not believe that the district court nust invoke

-18-



Johnson by nane. Furthernore, although the district court did not
consider all twelve Johnson factors, we do not believe that the
twel ve factors nmust all be considered in each and every case. See

Hensley v. Eckerhart, 461 U S. 424, 434 n.9 (1983) (“The district

court also may consider other factors identified in Johnson

(enphasi s added)); Trinper v. Cty of Norfolk, 58 F.3d 68, 74

(4th Cir. 1995) (describing factors as “general standards” (quoting

Daly v. Hill, 790 F.2d 1071, 1079 (4th Cir. 1986))).

Finally, Martin argues that the district court’s award
improperly relied on the fact that Martin did not prevail on all of
his original clains. But the district court here did not inproperly
base its award of fees and costs “sinply on the ratio of clains
raised to clains prevailed upon.” Brodziak, 145 F.3d at 197.°
Rat her, the court properly recognized that “[w] hen successful
clainms are unrelated to unsuccessful clains, it is not appropriate
to award fees for the latter.” 1d. at 197. Martin's unsuccessf ul
clainms were not based on the sanme “core of facts” as his successful
clainms. Johnson, 974 F.2d at 1419. W thus find no error in the

district court’s award of attorney’'s fees and costs.

I ndeed, although Martin prevailed on only one-fourth of his
trial clains (and an even smaller proportion of his original
clainms), the district court still conmpensated his counsel for two-
thirds of her work.
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V.

For the foregoing reasons, we affirm the district court’s
deni al of the County’s notions for judgnent as a matter of | aw and
for anewtrial. W also affirmthe district court’s rulings as to
back pay, front pay, and attorneys’ fees and costs. In sum the

judgment of the district court is affirmed in all respects.

AFFI RVED
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